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Activism  And  Deferentialism  In  CoNSTiTunoNAL  Adjudication 

Prof.  Andras  Sajo 

Academic  Year  2004/2005,  First  Term 

Class  1  Origins,  meanings  and  types  of  judicial  review 

Unconstitutional  legislation;  carving  out  review  power. 
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Marbury  v.  Madison  (US  Supreme  Court)  2 

Cooper  V.  Aaron  (US  Supreme  Court)  10 

Mizrahi  v.  Migdal  Village  (Supreme  Court  of  Israel)  11 


Is  constitutional  review  a  problem  where  there  is  express 
constitutional  authorization?  [defense  of  the  constitution 
does  not  define  limits  to  proper  judicial  action] 


German  Basic  Law,  Arts.  92-96.  17 

“Carving  out”  in  France 

Referendum  case  (Constitutional  Council,  France)  19 

Associations  Law  Decision  (Constitutional  Council,  France)  20 

Abstract  review. 

Easterbrook,  Do  Liberals  and  Conservatives  Differ  in  Judicial  Activism?  21 

Class  2  “Invented  Constitution”,  Objective  hierarchy  of  values. 

Schlink  German  Constitutional  Culture  in  Transition  27 

Decision  23/1990  (X.  31.)  AB  hat.  On  the  unconstitutionality  of  capital 
punishment,  J.  Solyom  concurring  (Hungarian  Constitutional  Court)  31 
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Other  sources:  rule  of  law. 
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Lochner  v.  New  York  (US  Supreme  Court)  56 
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antidiscrimination. 

Brown  v.  Board  of  Education  (US  Supreme  Court)  61 

Katzenbach  v  McClung  (US  Supreme  Court)  63 

Shelley  v.  Kramer  (US  Supreme  Court)  64 

ExTierience  with  judicially  dictated  social  policy. 

Missouri  v.  Jenkins  (US  Supreme  Court)  66 

Problems  of  express  override  and  conflicts  within  the  judiciary. 

Princess  Soraya  case  (German  Federal  Constitutional  Court)  72 


Class  4  Social  policy  making 

Sajo,  Social  and  Welfare  Rights  in  Dorsen,  Rosenfeld,  Sajo  and  Baer, 
Comparative  Constitutionalism  75 

South  Africa  v.  Grootboom  (Constitutional  Court  of  South  Africa)  no 

Minister  of  Public  Works  v.  Kyalami  (Constitutional  Court  of  South  Africa)  118 

Judicial  independence. 

Moog,  Judicial  Activism  in  the  Cause  of  Judicial  Independence: 

The  Indian  Supreme  Court  in  the  1990s  124 

Class  5 

A.  Techniques  of  activism.  Creating  new  jurisdiction. 

Decision  4/1997  (I.  22.)  AB  hat. 

On  the  Review  of  International  Treaties  135 

Intervention  in  political  disputes. 

Sharif  v.  Pakistan  (Supreme  Court,  Pakistan)  140 

B.  Deferentialism.  Political  question  doctrine. 

Bush  V  Gore  (US  Supreme  Court)  144 

Baker  v.  Carr  (US  Supreme  Court)  154 

Legislative  finding.  Scientific  finding. 

Kalkar  I  Case  (German  Federal  Constitutional  Court)  160 

Industrial  Union  Dept.,  AFL-CIO  v.  American  Petroleum  Inst. 

(US  Supreme  Court)  163 

In  international  law  courts:  margin  of  appreciation. 

Handyside  v.  The  United  Kingdom  (European  Court  of  Human  Rights)  165 

Class  6  Techniques  of  deferentialism.  Interpretation. 

The  Shinto  Groundbreaking  Ceremony  Case  (Supreme  Court,  Japan)  166 
Mellacher  v.  Austria  (European  Court  of  Human  Rights)  171 

(Anything  goes  with  factual  evaluation.) 

Pretty  v.  The  United  Kingdom  (European  Court  of  Human  Rights)  175 

Class  7  Theoretical  problems. 

Ely,  Policing  the  Process  of  Representation;  The  Court  as  Referee  183 

Bickel,  Establishment  and  General  Justification  of  Judicial  Review  200 
Rousseau,  The  Constitutional  Judge:  Master  or  Slave  of  the  Constitution?  207 


Suggested  further  US  readings: 
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